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The NOISE Issue
Knowing What To Do About It

This article was written by Avril Lavallee, B.A., LL.B & Michael Clifton, M.A., LL.B. (McCarter
Grespan Robson Beynon Thompson LLP) for Ontario residents.
Insertions in square brackets [...] relate to Saskatchewan.

“Condominium” is a form of shared property ownership. In a traditional, or “standard”
condominium, each owner has exclusive title to his or her individual unit and shares
ownership with the other owners of the “common elements.” It is the sharing aspect that
gives rise to both the benefits and the burdens of condominium living.

When property is shared, it is necessary to have rules that everyone is willingly follows in
order to preserve the benefits of owning and occupying the property. The condominium
needs to have the means of enforcing rules when a unit occupant doesn’t comply. These
are all thing that the Condominium Act 1998, S.O. 1998 c.19 (the “Act”) and the
individual condominium’s documents (the declaration bylaws and rules ) put into place.
[In Saskatchewan refer to the Saskatchewan Condominium Property Act, Section 00
deals with enforcement.] It is the duty of the condominium’s Board of Directors to carry
out such enforcement.

It is also the responsibility of the Board to manage the affairs of the condominium
generally in a manner that is honest, in good faith, with the care, diligence and skill of a
reasonable prudent person (.37 (1) of the Act). In addition, the Board has a fiduciary
responsibility toward the condominium as a whole.

These principles combine to reinforce the proposition that, when dealing with conflicts
that arise between unit owners or occupants, the Board must take a community-centered
approach. This requires the Board to treat each unit owner and occupant reasonably and
with frankness, not making rash decisions, biased assumptions or taking any
unwarranted enforcement action against any person. In our view, approaching issues
within the condominium in this manner will, in almost all cases, avoid serious and costly
legal action and ultimately preserve and strengthen the peace an comforts of
condominium living.

Among the most common problems when living in close quarters with other people are
the challenges of putting up with necessary noise and silencing inappropriate noise.
However, it is sometimes difficult to determine to what extent the nuisance behind the
noise complaint is the insensitivity of the noise-producing neighbour or the over-
sensitivity of the complainant. This determination can be the key to deciding how the
Board should deal with the situation.

Consider the following fact scenario:
The condominium is an apartment-style building. The units in question are located
directly one on top of the other and have identical floor plans. The condominium building,

in general, is constructed in such a way that there are few, if any, noise barriers between
units.
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